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IN THE 


Umteb States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

i 

October Term, 1937. 


No. 6981. 


Edmond C. Fletcher, Appellant \ 

v. 

Alfred A. Wheat and Jesse C. Adkins, Appellees 


BRIEF FOR APPELLEES. 


FURTHER STATEMENT. 

As the appellant prayed for and obtained leave to 
proceed without printing the record in this appeal, but 
as the declaration and the demurrer thereto of thbse 
appellees are printed in No. 6950—Special Calendar, 
Fenton W. Booth et al. v. Edmond C. Fletcher, refer¬ 
ence is herein made to the printed transcript of record 
in that case. The appellant’s declaration (R. 1-1.2) 
should be considered by the Court rather than appel- 
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lant’s attempt to state the substance of it in his brief. 

The sole error assigned in this appeal is the action 
of the court below in sustaining the demurrer filed by 
these appellees to this declaration (R. 14) the entry of 
judgment having followed appellant’s refusal to amend 
his declaration. 

For convenience the appellant will be referred to as 
the plaintiff and these appellees as the defendants. 

ARGUMENT. 

I. 

THE COURT BELOW DID NOT ERR IN SUSTAIN¬ 
ING THE DEMURRER. 

1. The Only Acts With Which These Appellees Are 
Charged as Appeared From the Face of the Dec¬ 
laration Were Performed by Each of Them as 
Judges and in the Exercise of Their Judicial Func¬ 
tions. 

The plaintiff specifies the various acts which the 
several defendants did in furtherance of what he des¬ 
ignates the conspiracy to disbar him. The only act 
with which the defendant, Alfred A. Wheat, is charged, 
is that he did on the first day of May, 1931, affix his 
signature to a written document against the plaintiff 
which is set out verbatim in the declaration (R. 8) 
from which it appears that it is an order entitled “In 
the Supreme Court of the District of Columbia holding 
a general term Disbarment No. 51, In the complaint 
against Edmond C. Fletcher, a member of the Bar of 
the Supreme Court of the District of Columbia,” and 
was signed “By the Court: Alfred A. Wheat, Chief 
Justice.” The declaration alleges (R. 3) that Alfred 
A. Wheat was the Chief Justice of the District Court 
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of the United States for the District of Columbia, the 
name of the Court having been changed between the 
time the order was signed and the time the declaration 
was filed. The only act which is charged against the 
defendant, Jesse C. Adkins, is that on the 14th dhy of 
December, 1931, he signed a written document against 
the plaintiff which is also set out verbatim in the 
declaration (R. 8, 9) entitled in the same proceedings 
and which is an order of disbarment signed “By the 
Court: Jesse C. Adkins, Associate Justice Presiding”. 
It is not alleged in the declaration that either of these 
defendants did any other act or had any other paid in 
the alleged proceedings or are in any other way com¬ 
plained of by the plaintiff. These facts are apparent 
on the face of the declaration. 

The plaintiff having in his declaration specifically 
referred to a certain proceeding in the Supreme Cpurt 
of the District of Columbia, namely, Disbarment ;No. 
51, in which court he brought this suit, it is submitted 
that he has by reference incorporated in his declara¬ 
tion the other papers and orders in the record in the 
Supreme Court of the District of Columbia in Disbar¬ 


ment Case No. 51 which were referred to in the de¬ 


murrer of these defendants. This court has recently 


applied this rule in Spruill v. Serven , 67 App. D. C. 
—, 89 Fed. (2d) 511. The Court there said—“ij; is 
apparent that the declaration of the plaintiff exhibits 
the record of a prior case in this court wherein the 
claim which she seeks to assert in the present case \yus 
fully and finally adjudicated.” j 

The records of this court show that Fletcher Ap¬ 
pealed from the order of disbarment entered in Dis¬ 
barment No. 51 where the regularity of all the pro¬ 


ceedings taken in the court below was reviewed 
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this court, Fletcher v. Laws, 62 App. D. C. 40., 64 Fed. 
(2d) 163, and the order of disbarment was affirmed. 

The following cases have also held that where a 
pleading, as this declaration does, refers by title and 
name to parts of the pleadings in another cause in the 
same court, all of the pleadings in the case so referred 
to will be considered as incorporated by reference in 
the pleading which refers to them and may be con¬ 
sidered upon a demurrer: 

A. J. Phillips Co. v. Grand Trunk Western R. 

Co., 195 F. 12 

Holt v. Neilson, 109 Pac. 470, 37 Utah 566. 

It is therefore apparent that the only acts with 
which these defendants are charged were performed 
by them as judges of the Supreme Court of the District 
of Columbia in the exercise of their judicial functions 
in a matter which was before them in a regular 
judicial proceeding in that court and which proceeding 
was within the jurisdiction of that court (Sections 53 
and 55 Title 18, Code 1929) as has already been de¬ 
termined by this court in affirming the order of dis¬ 
barment for the plaintiff. 

2. A Civil Action for Damages Cannot be Maintained 
Against a Judge for Acts Performed in the Exer¬ 
cise of His Judicial Functions. 

Any person who considers himself aggrieved by the 
action of a judge in the exercise of his judicial func¬ 
tions has under our system of law two and only two 
remedies: For the correction of any errors of law or 
mistakes of the judge the aggrieved party may appeal 
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as provided by law; if he claims the judge has acted 
from improper or corrupt motives the aggrieved ]Wty 
may attempt to impeach him and have him removed 
from office. But he could not at common law or today 
sue a judge in an independent civil action to recover 
damages for an injury said to have been caused him 
by the judge’s actions in his official capacity. The 
rules of public policy, on which this immunity of a 
judge from civil actions for damages alleged to have 
resulted from his official acts rests, have been Recog¬ 
nized for centuries and often stated in English and 
American cases. The immunity or privilege frouji suit 
is an absolute one and does not depend to the slightest 
extent on any question of motive, extent of jurisdic¬ 
tion of the judge (provided his court had apparent 
jurisdiction of the subject matter) or the regularity of 
the proceedings. (Restatement of the Law of Torts 
Vol I, Sec. 10) | 

Mr. Fletcher having taken the view that errors of 
law had been committed by the several judges, in¬ 
cluding these defendants who acted in his disbarment 
proceedings, took an appeal to this court from the 
order of disbarment in which he assigned numerous 
errors based on these supposed irregularities of 
procedure, including the alleged error that Chief 
Justice Wheat and Justice Adkins signed orders in 
the case outside any public court room, to wit, in the 
chambers of each of the judges, that all proceedings 
in the disbarment were required by the statute to be 
taken in open court before the general term ^>f the 
court and that the Chief Justice or a single justice had 
no statutory authority to sign orders for the court. 
These and other errors assigned were considered by 
this court in affirming the order of disbarment. 
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Fletcher v. Laws, et al cited supra. He has, therefore, 
exhausted all of the remedies which the law makes 
available to him for the correction of these errors and 
he cannot by a civil action for damages against the 
judges collaterally attack the order of disbarment on 
the ground of errors of law, nor can it be argued by 
appellant that any of the proceedings taken in con¬ 
nection with his disbarment were so unlawful or ir¬ 
regular as to be outside of the office of judge and there¬ 
fore a ground of personal liability of the judge, when 
this court has already decided that they were lawful 
and regular. That a civil action for damages cannot 
be maintained against a judge for acts done in his 
judicial capacity has long been settled in this juris¬ 
diction by Bradley v. Fisher, 13 Wall. 335, 20 L. ed. 
646, in which Bradley, who was a member of the Bar 
of the Supreme Court of the District of Columbia 
brought a civil action against Justice Fisher who pre¬ 
sided at the Suratt trial in the Criminal Court of the 
District of Columbia and who had entered an order 
striking Bradley’s name from the roll of attorneys in 
that court for an act done during the progress of the 
trial. Referring to an allegation in the pleadings that 
the order of disbarment was a judicial act done by de¬ 
fendant as presiding justice, the Supreme Court said: 

“If such were the character of the act, and the 
jurisdiction of the court, the defendant cannot be 
subjected to responsibility for it in a civil action, 
however erroneous the act may have been, and 
however injurious in its consequences it may have 
proved to the plaintiff. For it is a general prin¬ 
ciple of the highest importance to the proper ad¬ 
ministration of justice that a judicial officer, in 
exercising the authority vested in him, shall be 
free to act upon his own convictions, without ap- 
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prehension of personal consequence to hiipself. 
Liability to answer to everyone who might feel 
himself aggrieved by the action of the j^idge, 
would be inconsistent with the possession of this 
freedom, and would destroy that independence 
without which no judiciary can be either respect¬ 
able or useful. As observed by a distinguished 
English judge, it would establish the weakness of 
judicial authority in a degrading responsibility. 
Taaffe v. Downes, 3 Moore, P. C. 41, n. 

“The principle, therefore, which exempts 
judges of courts of superior or general authority 
from liability in a civil action for acts done by 
them in the exercise of their judicial functions, ob¬ 
tains in all countries where there is any well- 
ordered system of jurisprudence. It has bebn the 
settled doctrine of the English courts for paany 
centuries, and has never been denied, that vje are 
aware of, in the courts of this country. 

##****# 1 * 

i 

“Nor can this exemption of the judges from 
civil liability be affected by the motives with which 
their judicial acts are performed. The purity of 
their motives cannot in this way be the subject of 
judicial inquiry. This was adjudged in the case 
of Floyd and Barker, reported by Coke, ini 1608 
(12 Coke, 25) where it was laid down thht the 
judges of the realm could not be drawn in ques¬ 
tion for any supposed corruption impeaching the 
verity of their records, except before the King 
himself, and it was observed that if they were re¬ 
quired to answer otherwise, it would ‘tend to the 
scandal and subversion of all justice, and those 
who are the most sincere, would not be free from 
continual calumniations. ’ 

“The truth of this latter observation is manifest 
to all persons having much experience with judi¬ 
cial proceedings in the superior courts. Contro¬ 
versies involving not merely great pecuniary in¬ 
terests, but the liberty and character of the parties 


8 


and, consequently, exciting the deepest feelings, 
are being constantly determined in those courts, 
in which there is a great conflict in the evidence 
and great doubt as to the law which should govern 
their decision. It is this class of cases which im¬ 
poses upon the judge the severest labor, and often 
create in his mind a painful sense of responsibility. 
Yet it is precisely in this class of cases that the 
losing party feels most keenly the decision against 
him, and most readily accepts anything but the 
soundness of the decision in explanation of the 
action of the judge. Just in proportion to the 
strength of his convictions of the correctness of 
his own view of the case is he apt to complain of 
the judgment against him, and from complaints 
of the judgment to pass to the ascription of im¬ 
proper motives to the judge. When the contro¬ 
versy involves questions affecting large amounts 
of property or relates to a matter of general pub¬ 
lic concern, or touches the interests of numerous 
parties, the disappointment occasioned by an ad¬ 
verse decision, often finds vent in imputations of 
this character, and from the imperfection of 
human nature this is hardly a subject of wonder. 
If civil actions could be maintained in such cases 
against the judge, because the losing party should 
see fit to allege in his complaint that the acts of 
the judge were done with partiality, or maliciously 
or corruptly, the protection essential to judicial 
independence would be entirely swept away. Few 
persons sufficiently irritated to institute an action 
against a judge for his judicial acts would hesitate 
to ascribe anv character to the acts which would 

•f 

be essential to the maintenance of the action. 

####•*## 

“ * * * and that judges of courts of superior or 
general jurisdiction are not liable to civil actions 
for their judicial acts, even when such acts are in 
excess of their jurisdiction, and are alleged to have 
been done maliciously or corruptly. A distinction 
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must be here observed between excess of juris¬ 
diction and the clear absence of all jurisdiction 
over the subject-matter. Where there is clearly 
no jurisdiction over the subject-matter, any au¬ 
thority exercised is a usurped authority, an^ for 
the exercise of such authority, when the want of 
jurisdiction is known to the judge, no excise is 
permissible. But where jurisdiction over thb sub¬ 
ject-matter is invested by law in the judge, or in 
the court which he holds, the manner and extent 
in which the jurisdiction shall be exercised are 
generally as much questions for his determina¬ 
tion as any other questions involved in the case, 
although upon the correctness of his deterinina- 
tion in these particulars the validity of his [judg¬ 
ments may depend. Thus, if a probate couift, in¬ 
vested only with authority over wills an<jl the 
settlement of estates of deceased persons, sjiould 
proceed to try parties for public offenses, [juris¬ 
diction over the subject of offenses being entirely 
wanting in the court, and this being necessarily 
known to its judge, his commission would afford 
no protection to him in the exercise of the usurped 
authority. But if, on the other hand, a judgb of a 
criminal court, invested with general crijninal 
jurisdiction over offenses committed within a cer¬ 
tain district, should hold a particular act to be a 
public offense, which is not by the law made an 
offense, and proceed to the arrest and trial of a 
party charged with such act, or should sentejnce a 
party convicted to a greater punishment thaii that 
authorized by the law upon its proper construc¬ 
tion no personal liability to civil action for such 
acts would attach to the judge, although those 
acts would be in excess of his jurisdiction, or of 
the jurisdiction of the court held by him, for these 
are particulars for his judicial consideration, ’When¬ 
ever his general jurisdiction over the subject-mat¬ 
ter is invoked. Indeed, some of the most difficult 
and embarrassing questions which a judicial officer 
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is called upon to consider and determine relate to 

his jurisdiction, or that of the court held by him, 

or the manner in which the jurisdiction shall be 

exercised. And the same principle of exemption 

from liability which obtains for errors committed 
* 

in the ordinary prosecution of a suit where there 
is jurisdiction of both subject and person, applies 
in cases of this kind, and for the same reasons. 

######** 

“If, now, we apply the principle thus stated, the 
question presented in this case is one of easy 
solution. The criminal court of the district, as a 
court of general criminal jurisdiction, possessed 
the power to strike the name of the plaintiff from 
its rolls as a practising attorney. This power of 
removal from the Bar is possessed by all courts 
which have authority to admit attorneys to prac¬ 
tice. It is a power which should only be exercised 
for the most weighty reasons, such as would ren¬ 
der the continuance of the attorney in practice 
incompatible with a proper respect of the court 
for itself or a proper regard for the integrity of 
the profession. 

• ##*•*** 

“ * * * But this erroneous manner in which its 
jurisdiction was exercised, however it may have 
affected the validity of the act, did not make the 
act any less a judicial act; nor did it render the 
defendant liable to answer in damages for it at 
the suit of the plaintiff, * * *” 

This doctrine was affirmed in Alzua v. Johnson, 231 
U. S. 106, 58 L. ed. 142 (1913) where in an action 
against a justice of the Philippine Islands, in which a 
demurrer to the declaration was sustained by both 
courts below, Justice Holmes stated: 

“* • * we re g ar( j ^ as fundamental that the im¬ 
munity of the defendant from this suit is the same 
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as that of judges in the United States, which is 
established beyond dispute. Bradley v. Fisher, 
13 Wall. 335, 20 L. ed. 646; Randall v. Brighaim, 7 
Wall. 523, 19 L. ed. 285.” j 

In Yaselli v. Goff, 12 F. (2d) 396, the whole history 
of this doctrine in the English common law, whi^h is 
briefly referred to in the opinion in Bradley v. Fisher, 
supra, is very fully discussed and both the English and 
American authorities stated. In that case the plaintiff 
sued Guy D. Goff, as Special Assistant to the Attorney 
General of the United States in the Southern District 
of New York for malicious prosecution in hhving 
caused an indictment to be brought against the pjlain- 
tiff on which he was tried and acquitted. In hi$ an¬ 
swer to this complaint the defendant set up that at all 
times mentioned he was acting as a Special Assistant 
to the Attorney General of the United States. ! The 
plaintiff thereupon filed a reply in which he alleged a 
conspiracy among Goff and others, including the At¬ 
torney General of the United States, and as a result 
of this conspiracy alleged that Goff obtained and pre¬ 
sented evidence upon which the indictment was ob¬ 
tained. A motion to dismiss the action based on these 
pleadings and a stipulation of certain facts showing 
the official capacity in which the defendant Goflj had 
acted was sustained and affirmed by the United States 
Circuit Court of Appeals for the Second Circuit. 

This principle has been followed and applied b^ the 
state courts to actions brought against judges for their 
acts in the course of disbarment proceedings in thq fol¬ 
lowing cases: 

Webb v. Fisher, 109 Tenn. 705, 72 S. W. Ill 
Root v. Rose, 6 N. D. 582, 72 N. W. 1024. 


I 



12 


It is alleged in the declaration that the acts of sign¬ 
ing these orders in Disbarment Case No. 51 by these 
defendants were not performed in open court, but 
were signed while each of these defendants was in his 
office, a place outside of any public court room in the 
District of Columbia. These allegations have no legal 
effect on the immunity of the defendants from civil 
suit, or in the terminology of the Restatement of the 
Law of Torts (Sec. 10) on the absolute privilege under 
which these defendants as judicial officers acted in 
signing the orders. There is no requirement of statute 
or rules of practice that any order must be signed in 
open court. The judges’ chambers are the usual and 
appropriate place to sign orders. 

Title 18, Section 51 of the D. C. Code provides— 

“The general term of said court shall be open at 
all times for the transaction of business; and said 
court, * * * may admit persons to the bar of said 
court and censure, suspend or expel them * * *” 

The justices of this court under Title 18, Section 47 
of the D. C. Code possess and exercise the jurisdiction 
of judges of the district courts of the United States, 
and Title 28, Section 13 of the U. S. Code (Section 9 
of the Judicial Code) provides that the district courts 
shall be always open as courts of equity and of ad¬ 
miralty and further provides: 

“Any district judge may, upon reasonable notice 
to the parties, make, direct, and award, at 
chambers or in the clerk’s office, and in vacation 
as well as in term, all such process, commissions, 
orders, rules and other proceedings, whenever the 
same are not grantable as of course, according to 
the rules and practice of the court.” 
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This statute specifically authorizes signing of orders 
in chambers. The Supreme Court, commenting on the 
purpose and scope of the above section said, in Abbott 
v. Brown, 241 U. S. 606, 60 L. ed. 1199, that it w^s 

“* * * designed to render the district courts 
readily accessible to applicants for justice in all 
branches of the jurisdiction; and while they re¬ 
quire those courts to be always open only as 
courts of admiralty and as courts of equity, they 
permit ‘special terms’ to be held at any time for 
the transaction of any kind of business. ’ ’ 

It is the long established parctice of the court below 
for the judges to sign orders in chambers. Sucih sign¬ 
ing by itself is a mere ministerial act and may be per¬ 
formed by the judge wherever he may be so long as he 
is a judge and the order is properly entitled in a 
cause pending in this court. In re Neagle, 135 U. S. 1, 
55-56; Horn v. Pere Marquette R. Co., 151 F6d. 626, 
635; Murphy v. Herring Hall-Marvin Safe Co., 184 
Fed. 495, 499, where the order was signed by thfe judge 
in the corridor of the court house, the court in holding 
it a valid judicial act, said: j 

“Nor is there anything in the fact that the ap¬ 
plication was made and the order procured out of 
court which in the slightest detracts from its legal 
effect as an appearance in the cause. Anything a 
judge may properly do in a cause on the applica¬ 
tion of a party is as much the exercise of juris¬ 
diction, whether it be in open court or in chambers; 
and, as that which a judge may lawfully do in 
chambers he may do at any other place in his 
district, an application made to him under the cir¬ 
cumstances here disclosed is as potent toi invoke 
the exercise of jurisdiction as if made in court.” 
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Where a court is composed of several judges its orders 

are sufficiently authenticated by the signature of any 

one of them. Stone v. State, 20 N. J. L. 404; Re Mill 

Creek Road, 9 Pa. Co. 592. Both orders having been 

regularly made and entered in a judicial proceeding 

in this court, the alleged fact that these defendants 

signed the orders in chambers instead of in open court 

and for the court as members thereof has no effect on 

their immunity from civil suit. 

* 

3. The Allegations of Conspiracy Add Nothing to the 
Plaintiff’s Statement of His Cause of Action Where 
the Acts Performed in Furtherance of the Alleged 
Conspiracy by These Defendants, as Appears 
From the Declaration, Were Lawful and Were to 
Accomplish a Lawful Purpose, Namely, Plaintiff’s 
Disbarment, and Were Performed Under the Ex¬ 
press Authority and Direction of a Statute, Even 
Though the Effect Thereof was to Deprive the 
Plaintiff of His Right to Practise Law. 

Philbrook v. Newman, et al, 85 Fed. 139, appeal dis¬ 
missed by the United States Supreme Court, 186 U. 
S., 46 L. ed. 1262, establishes this proposition in a 
case which is practically identical with the present one. 
The following statement of the facts is taken partly 
from the opinion of the District Judge and partly from 
the typewritten transcript of the record on appeal to 
the United States Supreme Court (No. 70,1901), which 
counsel for these appellees has examined. 

Philbrook, a disbarred attorney, brought an action 
for damages against Chief Justice Beatty and several 
of the associate justices of the Supreme Court of Cal¬ 
ifornia, several lawyers who were members of the 
Grievance Committee, the Attorney General of the 
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State of California and several laymen, alleging that 
they had conspired to cause his disbarment for the 
purpose of preventing his representing the widcfw and 
two daughters of one Levinson and defrauding them 
of their interest in Levinson’s estate. The defendants, 
Hayne and Fitzgerald, the latter of whom was ab asso¬ 
ciate justice of the Supreme Court of California, 
moved to dismiss the complaint. District Judge 
Knowles of the Circuit Court of the Northern District 
of California, in sustaining the motion to dismiss, 
said: 


“This is an action on the part of plaintiff for 
damages claimed to have been sustained by him 
because of his wrongful disbarment by the su¬ 
preme court of California. It is charged that the 
defendants conspired and wrongfully procured 
said judgment. Many adjectives are ufeed to 
describe what are alleged to be the wrongful acts 
complained of. These adjectives add nothing to 
the pleading presented. Facts, and not adjectives, 
are the essential matters in code pleading! 

“The defendants Hayne and Fitzgerald are 
charged with the others in conspiring tp have 
plaintiff disbarred, and accomplished this result 
in company with the other defendants. The com¬ 
plaint shows that that judgment of the supreme 
court of California still exists; that it has npt been 
vacated or reversed or set aside. The defendants 
Hayne and Fitzgerald have moved the court to 
dismiss the cause as to them. For the purposes 
of this motion, the facts stated in the complaint 
must be considered as true. The court is not con¬ 
cerned at this time, under this motion, as to 
whether they are true or false. Now, it is not 
wrong for a man to conspire with others to do a 
legal and proper act. If the court had jurisdic¬ 
tion to enter the judgment of disbarment, then 
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that judgment is evidence that the conspirary to 
disbar the plaintiff was a proper and legal act. 

##**#*** 

“* * * We then have a valid judgment disbar¬ 
ring the plaintiff for three years. That judgment 
cannot be reviewed by this court in this proceed¬ 
ing. This court cannot determine whether the 
same was a correct judgment. This judgment 
estops the plaintiff, in any court, from alleging 
that it is incorrect. As to this case, then, this 
court is confronted with the fact that the con¬ 
spiracy charged is to procure a judgment which 
is valid, and which this court cannot question. 
This court cannot award any damages, then, for 
procuring it. This court cannot determine 
whether it was rightfully or wrongfully procured, 
as the court had jurisdiction to enter the same. 
The judgment proves its own correctness. 
****•#*# 

“We come back to the proposition first stated, 
that, as long as that judgment of disbarment 
stands, there could be no action maintained 
against the defendants named in the motion for 
procuring the same, because it must be held that 
that judgment was right and proper. In regard 
to the other point, it affects only the defendant 
Fitzgerald. The supreme court of the United 
States, in the cases of Randall v. Brigham, 7 Wall. 
523, and Bradley v. Fisher, 13 Wall. 335, estab¬ 
lished the rule that a judge of a court of general 
jurisdiction could not be sued or made liable in a 
civil action for any judicial act done within the 
jurisdiction of the court over which he presided. 
The language of the decisions is full and complete 
on this point. 

“I do not see, under these authorities, how this 
action can be maintained against Judge Fitz¬ 
gerald. * * *. The motion is sustained.” 






17 


A writ of error was allowed to the United States 
Supreme Court where a typewritten record was filed 
and the court without opinion dismissed the appeal, 
thus in effect affirming Judge Knowles’ decision. 

The plaintiff’s declaration does not seem to proceed 
upon the basis of libel, slander or malicious prosecu¬ 
tion and is properly to be regarded as a declaration in 
trespass on the case for a conspiracy. The United 
States Supreme Court in Nolle v. Oyster, 230 U. S. 
165, 57 L. ed. 1439, in considering a case originating 
in the Supreme Court of the District of Columbia 
brought by a teacher against the members of the Board 
of Education, said: 

“It is further insisted that the second count 
of the declaration is not, properly speaking, a 
count in libel, but is a count in trespass bn the 
case for a conspiracy. But the well settled fule is 
that no civil action lies for a conspiracy unless 
there be an overt act that results in damage to the 
plaintiff. * * * | 

“Now in the second count of the declaration no 
overt act is charged except the filing of the alleged 
libelous matter as a part of the defendants’ an¬ 
swer in the mandamus action. The only damage 
alleged to have been suffered is that which pro¬ 
ceeded from the publication of this libel, j And 
since, as the record shows, the alleged libel was 
an essential part of a pleading filed in a former 
proceeding between the parties herein, which by 
the judgment was determined to be trub, and 
since, therefore, the alleged libel was privileged, 
and thus not actionable, it follows plainly ehough 
that a conspiracy to publish it is not actionable.” 

I 

j 

The acts of these defendants are not actionable by 
themselves and therefore not as part of a conspiracy 
for the further reason, in addition to those given 
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above, that they were performed in accordance with 
and under the express authority of a statute of the 
District of Columbia, to wit, Title 18, Sections 53 and 
55 of the Code of the District of Columbia. These 
provisions of the statute authorize disbarment of at¬ 
torneys by General Term of the court and the neces¬ 
sary effect of the proceedings authorized by the statute 
is to deprive those disbarred of their right to practice 
law. But as the declaration shows the acts with which 
these defendants were charged were performed in 
direct conformity with these statutory provisions as 
a part of their regular judicial duties as members of 
the court below and are, therefore, not actionable, even 
though alleged to constitute part of a conspiracy, the 
result of which was to bring about the disbarment of 
the plaintiff. 

That the plaintiff had a hearing before three judges 
of the court below constituting a General Term and in 
conformity with the requirements of the statute ap¬ 
pears from the record of his former appeal in this 
court. The order of disbarment of which he complains 
which is the ground of his present action against the 
defendant, Jesse C. Adkins, was based upon this hear¬ 
ing in the General Term. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the order and judgment of the court below 
should be affirmed. 

Respectfully submitted, 

Frank F. Nesbit, 

Attorney for Appellees. 



